Frequently Asked Questions for the HCBS Model Contract
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See the HCBS Contract with Required Elements (Model Contract) page for the model contracts
Why did the Department of Human Services develop the home and community-based services (HCBS) waiver model contract?
Must the county or tribe use the HCBS waiver model contract template?
Is a provider permitted to supply a contract of its own as an alternative to the HCBS waiver model contract or as an alternative to the county or tribe’s own contract?
What are the responsibilities of the county or tribe in contracting for home and community-based services?
What is the responsibility of DHS with regard to contracts for HCBS waiver services?
Are there differences in contracting requirements for the different waivers?
What is the process for contracting across county lines?
May a county or tribe add language or requirements to the HCBS waiver model contract?
How should a contract show payment rates, units of service, number of people served and location?
Do the actual contract rates have to be in the body or attachment(s) of the model contract, or is a participant’s Community Support Plan or MMIS Service Agreement sufficient to meet this requirement?
Are counties and tribes permitted to deviate from the insurance requirements listed in the model contract?
Why does DHS now permit providers to buy claims-made liability insurance rather than requiring occurrence-based liability insurance? Does this put the county or tribe and state at greater risk because it limits the time when a claim can be filed?
Who monitors and evaluates the provider’s performance?
What is the difference in the model contract between an addendum, an amendment and an attachment?
What were the changes in the 2009 revision to the HCBS waiver model contract?
When should counties start using the 2009 revision to the HCBS model contract? (updated)
Are counties permitted to use the HCBS waiver model contract with other service providers?
Why did the Department of Human Services develop the home and community-based services (HCBS) waiver model contract?

States must adhere to federal and state laws and meet specific requirements to operate Medicaid waiver programs. In a review of county contracts, DHS found that county contracts sometimes did not meet these requirements. County contracts sometimes lacked important provisions and permitted inconsistent practices. In 2006, DHS developed the HCBS waiver model contract as a way to address these concerns. As part of the Elderly Waiver renewal in July 2008, DHS agreed with the federal Centers for Medicare and Medicaid Services to implement a standardized contract template for EW services. The Alternative Care Program will follow the same requirement as EW.

Must the county or tribe use the HCBS waiver model contract template?

No. The county or tribe may use the HCBS waiver model contract templates or it may use its own contract, provided that the contract addresses all the required elements of the model contract and does so in such a way as to comply with all laws, statutes, regulations, rules and federally approved waiver plans.

Is a provider permitted to supply a contract of its own as an alternative to the HCBS waiver model contract or as an alternative to the county or tribe’s own contract?

No. The county or tribe is acting as the state’s agent in administration of the Medicaid waivers, and therefore, the county or tribe must use the HCBS waiver model contract template or the county or tribe’s own contract that addresses all the required elements to ensure that all waiver requirements will be met.

What are the responsibilities of the county or tribe in contracting for home and community-based services?

Counties and tribes are responsible for negotiating and signing contracts with waiver service providers.

What is the responsibility of DHS with regard to contracts for HCBS waiver services?

DHS is the federally recognized Medicaid agency in Minnesota and must assure CMS that all waiver requirements are being met. The HCBS waiver model contract is a technical assistance tool provided to counties and tribes to enable the state to meet CMS requirements.

Are there differences in contracting requirements for the different waivers?

Yes. In addition to its waiver plan requirements, the Developmental Disabilities Waiver also has a state administrative rule, Funding and Administration of Title XIX Home and Community-based Services (Minn. Rules 9525.1800 to 9525.1930). Contracting requirements in that rule are also incorporated into the model contract. 

What is the process for contracting across county or tribe lines?

Before accessing a lead county or tribe’s contract, the purchasing county, tribe or managed care organization must seek the lead county or tribe’s approval. The lead county or tribe must know the numbers of people being served, and the service categories being used via its contract. In addition, the lead county or tribe must monitor the ongoing use of its contract to ensure the contract provisions are being met.

The main legal reference regarding the use of a lead county contract is Minn. Stat. section 256.0112, subd. 6 on county concurrence. Paragraphs (a) to (f) govern contracting within and across county lines and lead county contracts.

May a county or tribe add language or requirements to the HCBS waiver model contract?

Yes, but only under limited conditions. Additional requirements or components may be added to the model contract if they meet waiver plan requirements and do not inhibit a person’s access to services. One example of permissible added contract language is when a participant needs a provider who can speak a specific language or sign in American Sign Language.

How should a contract show payment rates, units of service, number of people served and location?

Rates, number of units, number of people served and locations are usually included as part of an attachment to the contract. In addition, there may be specific parameters that should be addressed in a contract. There are several references in the contract to payment for services. These must be within federally approved waiver plan parameters.

Do the actual contract rates have to be in the body or attachment(s) of the model contract, or is a participant’s Community Support Plan or MMIS Service Agreement sufficient to meet this requirement?

When service rates are negotiated between the county or tribe and provider, they are usually included as part of an attachment to the contract. The actual units of service per recipient are determined by the plan of care and subsequently entered onto the MMIS Service Agreement, however an MMIS Service Agreement is not considered a legal document since it is not signed by the affected parties.  

Are counties and tribes permitted to deviate from the insurance requirements listed in the model contract?

Counties and tribes do have discretion to lower the insurance limits based on an assessment of risk.

Why does DHS now permit providers to buy claims-made liability insurance rather than requiring occurrence-based liability insurance? Does this put the county or tribe and state at greater risk because it limits the time when a claim can be filed?

DHS needs to address a set of competing needs regarding liability insurance: 

· Counties or tribes and the state want to make sure that providers have adequate liability coverage at all times.

· Providers without much insurance experience or providers in a “hard” market may not be able to afford or even find occurrence-based liability insurance.

· DHS wants to ensure that waiver program participants have a choice of providers. In some areas of the state, any choice of provider is difficult to find.

As a result, DHS is permitting providers who cannot afford occurrence-based insurance on the open market to buy claims-made insurance with a one (1) year extended period of coverage to permit filing claims after the insurance policy has expired. This will permit new providers to enter the market, and improve consumer choice.

In addition, the cost advantage of claims-made insurance declines over time, so that after a few years, it is in the provider’s interest to switch to occurrence-based insurance. We expect, therefore, that we will not see a lasting shift to claims-made insurance because costs will move new providers to occurrence-based insurance as they develop an insurance history.

Who monitors and evaluates the provider’s performance?

The county or tribe is responsible to monitor and evaluate the provider’s performance. Section 11 of the HCBS waiver model contract addresses this area. The county or tribe and the provider shall reach a common understanding of how the monitoring process and evaluation of the contract will be conducted.

What is the difference in the model contract between an addendum, an amendment and an attachment?

The HCBS model contract defines these terms in Section 2 (Definitions) which begins on page 2 of the contract.

· Addendum:  Additions to the original terms of the contract, which must be reduced to writing and agreed upon by both parties to be valid.

· Amendment:  Change, alteration or modification to the original terms of the contract which must be reduced to writing and agreed upon by both parties to be valid.

· Attachment:  Document(s) that covers any information, whether an addition or change, that is not covered in the original negotiated contract. An attachment may be either an addendum or amendment to the Contract.

What were the changes in the 2009 revision to the HCBS waiver model contract?

Changes include updating terms, clarifying language, removing irrelevant requirements, refining other requirements and permitting new options to providers or counties. Examples of these changes are listed below:

· Updating terms, such as replacing MR/RC Waiver with DD Waiver

· Clarifying county or tribe references, such as lead county or tribe and financially responsible agency (which may be a county, a tribe or a managed care organization), intended to clarify parties’ roles in the model contract

· Adding suggested timelines for completion of certain tasks

· Dropping references to the federal Single Audit Act, which does not apply to Medicaid payments

· Revising the section “Audit, Reports and Evaluations” to provide options that may be more affordable to the provider and may assist the county or tribe in it’s monitoring responsibilities, thereby creating less work and greater efficiencies. (07/21/09)

· Permitting providers who cannot find or afford occurrence-based liability insurance to purchase claims-made liability insurance with an extended reporting period coverage (a “tail”) of at least one year

· Updating liability insurance minimums to match the current state tort claims amounts

· Refining the types of staffing reductions or loss of expertise that would constitute default of the contract

· Adding a placeholder for Reimbursement for Overhead Expenses due to Residential Absence

· Clarifying the provision regarding terminating services due to non-payment of waiver obligations or spenddowns

· Updating language to include Elderly Waiver and Alternative Care programs

When should counties and tribes start using the 2009 revision to the HCBS model contract?

DHS is aware of the time and expense for counties and tribes to negotiate and execute contracts. So consequently, the department recommends:

· For  new providers: counties and tribes use the 2009 revised model contract now.

· For current providers with multiple-year contracts: Counties and tribes may choose either to wait until these contracts expire or negotiate an amendment to incorporate the 2009 revisions to the model contract.

Are counties and tribes permitted to use the HCBS waiver model contract with other service providers?

Counties and tribes contract with many types of service providers and funding for these programs comes from many sources. DHS is aware that some counties and tribes have adapted the HCBS waiver model contract for use with other providers. Although DHS offers the model contract to counties and tribes as a tool for use with disability and aging waiver service providers (CAC, CADI, DD and TBI waivers, as well as EW and AC), DHS cannot prevent counties and tribes from using the model contract for other purposes. DHS cannot ensure, however, that the HCBS waiver model contract complies with other programs’ requirements. Counties and tribes are responsible for the accuracy and completeness of contracts they use with other (non-waiver) service providers. Counties and tribes must also ensure that any changes to the HCBS model contract do not alter provisions required for waiver services.
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