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Acronyms, cont. 

• Minnesota acronyms used in this training: 

‐‐MIFPA: Minnesota Indian Family Preservation Act 
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Background and Overview 
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Background (cont'd) 

Why did BIA pursue ltus rule' Why 00#? 
- In 30+ years snce ICWA enacted 

• Ind.an cflikffen are still removed from their homes and 
ccmmombes at a disproportionately higher rate m olhef 

"'"""' • lm9'ementabon of ICWA by States has been inconsistent 
- Different nterpretabons from State to State 
- Different interpretations even from c:oort lo court wittun 

States 
- Dumg oonsultaboM on the 2015 update to the Guidelines 

many commented on the need for binding r~bons 

Overview of the New Rule 

The rule mplements the substan!Ne & procedural standards of tcWA 
(lt>eAct)to 

Pr<Mde a urubm Federal standard 

Promote nabonwide oonS&Slency 
Pr<Mde clanty that 'Ml reduce kbgabon and produce better 
oulc:ome$forc:hildren 

Fml rWe 11 Federal Register al 81 FR 38778 (Jule 14. 2016) 
W• be codified at 25 CFR 23 
- Updates current§ 23.11 and adds §§ 23.101 -23.144 

W.0::.....--0.--T-QOll ""_ .... __ 

Highlights of the New Rule 

This trai<mg W1I review the foloYMg hlgt*ghts of the nAe 
- Determ1nng Whether ICWAApplies 

• Types of Proceedings 
• "lndoanchld" 

-N-
- Junsc:hcbon & Hanclr.g Requests to Transftf J\mdlCbon 
- Aqudicabon of ln'o'Oluntary Proceedings 
- Emergency Prooeedngs 
- Voklntary Proceedings 
- Placement Preferences 
- Reco<dk,.pong & Ongoong Oblogabons 

12/7/2016  
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Applicability 
Minnesota’s definition of “Indian child” 

• "Indian child" means an unmarried person who is under 
age 18 and is: 
(1) a member of an Indian tribe; or 
(2) eligible for membership in an Indian tribe. 

• A determination by a tribe that a child is a member of 
the Indian tribe or is eligible for membership in the 
Indian tribe is conclusive. For purposes of this chapter 
and chapters 256N, 260C, and 260D, Indian child also 
includes an unmarried person who satisfies either 
clause (1) or (2), is under age 21, and is in foster care 
pursuant to section 260C.451. 

5 



           
     

           
       

               
               

           
               

               
                 
                   

             

12/7/2016  

Applicability 
Identifying Whether the Minnesota Indian Family 

Preservation Act (MIFPA) Applies 

Minnesota Statute, section 260.761 requires the 
following inquiry of tribal lineage: 

“The local social services agency or private licensed 
child‐placing agency shall inquire of the child, the 
child's parents and custodians, and other 
appropriate persons whether there is any reason to 
believe that a child brought to the agency's 
attention may have lineage to an Indian tribe. This 
inquiry shall occur at the time the child comes to 
the attention of the local social services agency.” 
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Notice (continued) 
How to Contact a Tribe 

Contacmg T nbes 
- Find the Tnbe s deS19nated Tnbal agent for seMCe of noboe 

I 

• BIA pobbhe$ ~st each yew n the Federal Register each year 
• Thehstisaboava~at~underthe"Offioeof 

Indian $eMCe$ • and 'C>Msion of Ht.man SeMces · 

.. IC'tu.-·°""5-'-0tta 
us~ ... -

Notice (continued) 
How to Contact a Tribe 

Coola<Ong Tobe> (contd) 

I 
- FOf a Tnbe without a designated Tnbal agent IOfserw:e of noboe 

• Coot.act the Trt>e to be diteded to the awopnate office°' 
ilchv1dual 

- Tip: Call'lg may be tie most<kred method 

• If you do not have accurate contact informabon for a T nbe _ or 
the contacted T nbe f~s to respond to wntten inqunes 

- Seekassis!Mce from the BIAlocalorr~offioeorthe 
BIA's Central Office n Washington. DC (see www bia.gov) 

Notice (cont'd) 

Statute and rule require noboe n nvoluntary prooeedngs only 
However. 1h sbl best pracboe to provide nobce n voluntary 
p<oceedng> 
- COt.t most make • delermnabon of whelhef the chlcl is an 

'lndianchdd" 
- Must take ·.a reasonab'e steps" tovenfy a d'lllch status as an 

'Ind.an c:hdd' {may~ contactng the TOOe) 
The Mal nJe does not predude State requwements for notice n 
vc*Jntary proceedings 
The Oeparbnent recommends that T nbes and other parent be 
provided nobce n voklilary proceedngs 

12/7/2016  
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Notice  
Minnesota Requirements for Agency and Court Notice  

to Tribes  
• Start of Family Assessment/Family Investigation:  
agency shall notify the Indian child’s tribe by 
telephone and email/fax within 24 hours.  

• Child receiving services: agency shall notify all 
tribes to which child may have lineage by 
telephone and email/fax of child’s name; child’s 
DOB; names/DOB of child’s parents; and 
names/DOB of child’s grandparents and child’s 
Indian custodian, if known, within 7 days.  

• Child placed in emergency protective care (EPC): 
court shall notify as soon as possible and before
a hearing takes place, the tribal social services
agency by telephone and email/fax of the
date/time/location of EPC hearing. 

JURISDICTION 

9 



     

12/7/2016  

Adjudication of Involuntary 
Proceedings 
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Minnesota Requirements for Active Efforts 

• Minn. Stat. section 260.762, subd. 1: “Active efforts 
includes acknowledging traditional helping and 
healing systems of an Indian child’s tribe and using 
these systems as the core to help and heal the Indian 
child and family. 

• Agencies shall: 
1. Work with the Indian child’s tribe and family to develop 

an alternative plan to foster care 
2. Seek guidance from the child’s tribe on family structure, 

how the family can seek help, what family and tribal 
resources are available, and what barriers the family 
faces and 

3. Request participation of the child’s tribe at the earliest 
possible time and request the tribe’s active participation 
throughout the case 

11 
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Minnesota Requirements for Active Efforts, cont. 

• Courts shall not order an Indian child in foster care or 
permanent placement unless the court finds that the
agency made active efforts; whether the activities
listed below were appropriate; and whether the
agency made appropriate and meaningful services
available to the family based on the family’s specific
needs: 
1. (a) Whether the agency made efforts at the

earliest point possible to identify a child as an
Indian child and (b) identified and requested
participation of the child’s tribe at the earliest
point possible and throughout the case 

2. Whether agency requested a tribally 
designated representative to evaluate the 
circumstances of the child’s family and assist in 
developing a case plan 

Minnesota Requirements for Active Efforts, cont. 

3. Whether the agency provided concrete services 
and access to both tribal and nontribal services 
on an ongoing manner throughout the case to
members of the child’s family, including: 

‐‐Financial assistance 
‐‐Food 
‐‐Housing 
‐‐Health care 
‐‐Transportation 
‐‐In‐home services 
‐‐Community support services 

4. Whether the agency notified and consulted
with the child’s extended family members to 
provide support to the child and parents, to
inform the agency and court as to cultural
connections and family structure, to assist in
identifying cultural services and supports to
the child’s family, and to serve as placement
and permanency resource for the child 

Minnesota Requirements for Active Efforts, cont. 

5. Whether the agency provided services and 
resources to relatives who are considered 
the primary placement option for the 
child, as agreed to by the agency and the
tribe, to overcome barriers to caring for the
child, including: 

‐child care assistance 
‐financial assistance 
‐housing resources 
‐emergency resources 
‐foster care licensing assistance and resources 

6. Whether the agency arranged for visitation 
to occur in the home of the child’s parent,
Indian custodian, or other family member,
or other non‐institutional setting 

12 



Adjudication of Involuntary Proceedings (cont'd) 

Standards of Evidence 
- Fosler-<:are placement 

• (1) Cle1r and convnc:Kl9 ewknoe, 
• (2) lndudl'IQ the testimony of qu1hfied expert wrtness{es). 
• (3) Thal !he chlkh conbnoed etntody by the dW<fs parent or 

Indian etntodian IS likely lo resull 1n "senous emobonal or 
phy>ocal damage. to the du~ 

- TPR 
• (1) EVldenoe beyond a reasonable doubt 
• (2) lndudng the "'bmon"f ol qualmed ' """"-.{es). 
• (3) That !he chlkfs conbnoed etntody by the chkh parent or 

Indian custodian IS likely lo result in ·serious emobonal or 
phy>ocal damage" to the-

.. OC---0.-S.1-~ 
"''~ ... -

Adjudication of Involuntary Proceedings (cont'd) 

C1uul Relltionship 
- For a foster-care placement or TPR the evidence must show 1 

causal relabonstup between 
• The particular condrbons fl the home and 
• The l*.ehhood that conbnued custocfy of the ~ w• resutt fl 

senous emobonal Of physical damage to the parbcular child 
who is the subtecl of !he chld<USlody proceeding 

- Without a causal relationship. eVldence that shows onfy the 
emtence of community or famly poverty, ISOiation. s.ngle 
par!fllhood_ ruslodian age. aowded or inadequate housing 
su~lanoe abuse. Of nonoonfoomng social behavior does not by 
rtselfmeet thestandardofeVldence 

.. OC---1-llftll 
USO..-• .. -

I Adjudication of Involuntary Proceedings (cont'd) I 
Qualified Expert WitnH • 
- Musi be qualified to tesbty regarding whether the chlch conbnued 

cuslody by the parent or Indian custodian is likely lo result fl 
serious emobonal Of physical damage to the chkt 

- Shook! be qualified to tesbfy as IO the prevaWig social and 
asltural standards of the Indian chikh Tnbe 

• A penon may be designated by the Tnbe as bel'lg qualrfied to 
tesbfy lo the preva~ing soaal and c:Utural standards 

• COtKt Of 1ny party may request the Tnbe Of BIA!! 1SS1slanoe 
1n locating qualified expert Wltnesse!! 

- MU9t not be the 90Cl81 won.er reguialt'f assigned IO the Indian 

"'"' ltn.m I 11 

12/7/2016  
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Minnesota Requirements for Qualified Expert Witness 

• The agency, or other party, shall make diligent 
efforts to locate and present to the court a qualified 
expert witness (QEW) designated by the child’s 
tribe. 

• If the agency/party cannot obtain testimony from a 
tribally designated QEW, it shall submit to the court 
its diligent efforts to obtain one 

Minnesota Requirements for Qualified Expert Witness 

• If there is clear and convincing evidence of the 
agency’s/party’s diligent efforts, then the agency/party 
shall demonstrate to the court that a proposed qualified 
expert witness is, in descending order of preference: 
1. A member of the child’s tribe who is recognized by the 

child’s tribal community as knowledgeable in tribal customs 
related to family organization and child‐rearing practices or 

2. An Indian person from an Indian community who has 
substantial experience in the delivery of child and family 
services to Indians and extensive knowledge of prevailing 
social and cultural standards and contemporary and 
traditional child‐rearing practices of the child’s tribe 

14 
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Emergency Proceedings 

Voluntary Proceedings 
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Voluntary Proceedings 

Ru~ dan6es Vrt\at IS "il'wOOntaty" vs '"volultary" 
- Voluntary means either parent. both parents. or the Indian 

custodian has consented to the p6&oement or TPR 
• OfMorheforthetrfreewl. 
• Wr!hout. •threat of removal by a State agency. 

The orty volinlaty placement exduded from ICWA is where the 
parent of lndlan custodt.an Qin ~ custocty ·upon demand" 
- "Upon demand" means smply upon verbal request. without any 

formalrbes or contngenc:ies 

... ICIM_Ofo._l_I"<' 

"'~ .... -

Voluntary Proceedings 

Rtquir•mtnts in Voluntary Proce8din91 
- lnqu!l"y - whether child is an "Indian child" 
- Venficabon- if reason lo believe the child is an Indian child. take 

.. reasonable steps lo venfy the ch*! s status wrth the T nbe 
- Plaoement preferences 

• Stale courts must emure lhlat the ptacement for the Indian 
chdd compbes with§§ 23129. 23. 132 

Voluntary Proceedings 

Rtquirements in Volunt.lry Proceedings 
- Ptrental COOSoenl requ.-emeots 

• In wntng and recorded before a coOO ol competent JllflSdidlon 
"*rd.detl#'lccnd*lnlk>h~ 

• Notvabdifpnorto.orwrthl'l 10daysafter. lhebrth 
• Cowt must exp&.11 terms & c:onsequenoes ol c:on:sent 8ncl 

certify Iha! parent understood 
- Parent or Indian custockan may Withdraw consent \a 

• Voluntaty fosler~e placflnenl at any btne 
• Vokrltaiy TPR at any btne pnor lo the entry of a final TPR 

deaee 
• Voluntary 9dopbon at any trne pnor to the entry ol a Mal 

decree of adopbon 
... ICIM- - 1-Qji 
·is~ .... -

12/7/2016  
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Placement Preferences 
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Placement Preferences (cont'd) 

Placement Pref• rences - Good Cause to O.part 
- Party a~ good cause should bear the burden of prowtg 

good cause e:usb by dear and convinang evidence 
- Cwt s deteoninabon should be based on one or more of the 1o1ow>ng...-.-

• (1) The request of one or both of the Indian chllch parents. If 
they attest lhal they have reviewed the ptacemenl opbons. if 
any. lhalcompty with the order of preference: 

• (2) The request of the ct.kl. rf the ch*' is of suffoent age and 
capaaty to i.Merstand the deaSlon that tS being made. 

• (3) The presence of a sibling attachment lhlt can be 
mantaned onty lhrousti a p.1rbctUr placemenl 

· (conbnu<d .) ... ic-__ ,_QO* 
UJO..-• ... -

Placement Preferences (cont'd) 

Pl.tcement PreferencH - Good CauH to Depart (cont'd) 
- Coufs detemmabon should be based on one or more of the 

folowng consdeolbons: (cont'd) 
• (4) The extrllOfdlna-y physical. mental. or emobonlll need$ of 

thelnckand'llld 
Eg 5peoe*zeds ..... --.tlelfl"Ybe1NVMble .. tw 
OOll'llSU'lly~~wtlC>ITIM'tl>e~~M 

• (5) The unavallab'ty of a suitable preferred placement after 
court determnes a <khgent search was conducted. but none 
has be«! located 

forp.o'poeeloft.~ 1189&andatdslotdetefnwq..tiethel'1 
~11...-.vlliWlle.....,.cor*-mlOfieprev"*1gloXJllllnd 

aA. .. IUndatdSolfielndlln~ 

Placement Preferences (cont'd) 

Placement PreferencH - Good CauH to Depart (cont'd) 
- lmtabons on Court's Oetemlll"llbon 

• A placement may not depart from the preferences based on 
the socioeconomic staM of any ?acement relative to anolher 
plaoemeot 

• A plac.emenl may not dep.1rt from the preferences based 
solely on ordmaf)' bondng or attachment Iha! flowed from bme 
spent n a non.peferred placement !hat was made n vdabon 
of'rCWA 

... .:...... _ __ ,_CMllll 
"'"_., ... _ 

12/7/2016  
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Minnesota Requirements for Placement Preference— 
Good Cause to Depart 

1. Reasonable request of one or both of the
child’s parents 

2. Reasonable request of the Indian child 
3. Testimony of qualified expert designated

by the child’s tribe that supports
placement outside the placement
preferences due to extraordinary physical
or emotional needs of the child 

4. Testimony by the agency that a diligent
search has been conducted that did not 
locate any available, suitable families that
meet the placement preference criteria 

KEY: Testimony of the child’s bonding or
attachment to a foster family alone, without
1‐4 above, shall not be considered good
cause to depart from placement preference. 

Recordkeeping & Ongoing 
Obligations 

19 
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Federal Implementation & 
Resources 

20 



Federal Implementation of ICWA 

Federll inter~ ICWA workgroup 

- U S Oepertment of !he lntenor 
• Assistant Secretary - Indian AJfan 
• Bureau of lnckan Alfan 

- U.$ DepartmentotHealth&Hu'nan$ervices(HH$) 

• Admnistraboo on Children. Yooth. and Fam•.es. ctWdren·s 
Bureau (ACYF) 

- U S Department of Jusboe 

-°""'--r-­ul~• ... -

ICWA-Related Resources from BIA 

Goto: ~andcilckonthe "Indian Child Welfare Act.' icon 

n the ngtit-hand marg.n 

- This lrallW'lg matenal 

- Copes ol handoots 
- More in-depth lralflln9 matenals 

- Thefinal""' 
- lnformabon on the mter-agency p1rtnersh41 
- When finalized. the updated ~ms 

ICWA-Related Resources from ACYF 

Available from the Capacity Bu11d1ng Collaborative and 
Center for States on hnps·11capac1ty chi!dwelfare ooy/ 

• Authentic Voices Video Serles 

• LGBTQ Toolkit (expected release September 2016) 

• Stateffrlbal Partners hips Learning Experience 
(expected release late September 2016) 

-ICllWA- - r-oo-. ul~.,.,.-

12/7/2016  
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Indian Child Welfare Act or  
Minnesota Indian Family  
Preservation Act issues  

Contact: Shirley M. Cain, Native American Equity Policy Specialist  
E‐mail: shirley.cain@state.mn.us  

Phone: (651) 431‐4708  

22 
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